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3 31GaRYT :_The consumer shall maintain a minimum average power factor as

specified by the commission in its retail supply tariff order. The consumer shall be
liable to pay penalty or receive incentive as the case may be as specified by the

commission from time to time on account of variation from specified power factor.
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3USH EARYE:_The consumer shall maintain a minimum average power factor as

specified by the commission in its retail supply tariff order. The consumer shall be
liable to pay penalty or receive incentive as the case may be as specified by the
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Percentage incentive payable on billed energy

Power Factor charges on the basis of energy actually
consumer

Above 95% and up to 96

percent 1.0 (One percent)

Above 96% and wup to

97percent 2.0 (Two percent)

Above 97% and up to 98

percent 3.0 (Three percent)

Above 98% and up to 99

percent 5.0 (Five percent)

Above 99 % 7.0 (Seven percent)




<R fafcqa af 2022—23 & U@em= (@RT 1.8) SIER UMk Waex sdfed faam an
g/ f&ar o 2

Power Factor

Percentage incentive payable on billed energy charges on

the basis of energy actually consumer

Above 95% and up
to 96 percent

1.0 (One percent)

Above 96% and up
to 97percent

2.0 (Two percent)

Above 97% and up
to 98 percent

3.0 (Three percent)

Above 98% and up
to 99 percent

5.0 (Five percent)

Above 99 %

7.0 (Seven percent)
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Power Factor

Percentage incentive payable on
billed energy charges on the basis

of energy actually consumer

96 % 1.0 (One percent)
97% 2.0 (Two percent)
98% 3.0 (Three percent)
99% 5.0 (Five percent)
100 % 7.0 (Seven percent)
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1. The answering respondents crave leave to say and submit that the present case

is mainly on ground of revised definition of Power Factor defined by Madhya
Pradesh Electricity Regulatory Commission, Bhopal (respondent no. 1) in the
Madhya Pradesh Electricity Supply Code 2021, gazette notification dated 20%
Aug. 2021 The definition of power factor mentioned under clause no. (oo) of

Chapter 2: definitions is reproduced as under:-

(00) ‘Power Factor’ means the average monthly power factor and shall be
the ratio expressed as a percentage of the total kilowatt hours to the total
kilovolt ampere hours supplied during the month; the ratio being rounded off
to the nearest integer figure and the fraction of 0.5 or above will be rounded
off to the next higher integer and the fraction of less than 0.5 shall be

ignored;

2. Before the application of Madhya Pradesh Electricity Supply Code 2021,
gazette notification dated 20" Aug 2021, Madhya Pradesh Electricity Supply
Code 2013, gazette notification dated 30" Aug 2013 was active. In Madhya
Pradesh Electricity Supply code 2013, the rounding off under the definition of
power factor is at decimal figures. The definition of power factor mentioned

under clause no. (00) of Chapter 2: definitions is reproduced as under:-

(00) ‘Power Factor’ means the average monthly power factor and
shall be the ratio expressed as a percentage of the total kilowatt
hours to the total kilovolt ampere hours supplied during the
month; the ratio being rounded off to two decimal figures, 5 or
above in the third place of decimal being rounded off to the next

higher place in the second. In case kWh or kVAh reading is not



available then power factor shall be calculated on the basis of
kVARNh reading, if the meter has KVARh recording feature.

3. Further, the Power Factor incentive to be allowed to petitioner no. 2 to 5 as
perthe Tariff Order FY 2021-22 applicable from 08™ July 2021 and Tariff Order
FY 2022-23 applicable from 08™ April 2022 issued by Respondent no 1. Under
the General Terms and Conditions of High Tension Tariff of both the tariff
orders, the criteria for allowing power factor incentive is mentioned. The relevant
portion is reproduced herein below:-

1.8 Power Factor Incentive:

Power factor incentive shall be payable as follows:

Power Factor Percentage incentive payable on
billed energy charges on the basis of
energy actually consumed

Above 95% and up to 96% 1.0 (one percent)
Above 96% and up to 97% 2.0 (two percent)
Above 97% and up to 98% 3.0 (three percent)
Above 98% and up to 99% 5.0 (five percent)
Above 99% 7.0 (seven percent)

4. 1t is submitted that, in the previous definition of power factor, the rounding off
to be done at decimal figure but in the latest definition of power factor, the
rounding off took place at integer figure and the power factor incentive shall be

allowed accordingly.

For example: As per the definition of power factor given Madhya Pradesh
Electricity Supply Code 2013, when power factor recorded in consumer’s energy
bill is 99.498, the power factor incentive shall be allowed as 7% because of
rounding off to be done at decimal figure. But, as per the definition of power
factor given Madhya Pradesh Electricity Supply Code 2021, when power factor
recorded in consumer’s energy bill is 99.498, i.e. 99% and the power factor
incentive shall be allowed as 5% because of rounding off to be done at integer
figure. Power factor incentive of 7% will be allowed when consumer’s power

factor recorded as 99.50 or more.

5. Since the Madhya Pradesh Electricity Supply Code 2021, applicable from
dated 20th Aug 2021. Therefore, after this date, the definition mentioned under



this code will be used and the credit of power factor incentive will be allowed as

per rate mentioned under prevailing tariff orders.

6. That, the credit of power factor incentive were wrongly allowed to the
consumer from 21th Aug 2021 to 24th Nov 2022. Immediately, after notice such
mistake the company has raised the demand of excess credit allowed against
power factor incentive in 6 instalments from Dec-2022 to May-2023 which is in
accordance with the definition clause 2.1 (00) mentioned under Madhya Pradesh

Electricity Supply Code 2021 which is under challenge in the present case.

7. Further, As per the Section 50 of Electricity Act 2003, the state commission
is entrusted to frame rules regarding recovery of electricity charges, intervals for
billing of electricity charges, disconnection of supply of electricity for non-
payment thereof, restoration of supply of electricity; measures for preventing
tampering, distress or damage to electrical plant, or electrical line or meter, entry
of distribution licensee or any person acting on his behalf for disconnecting supply
and removing the meter; entry for replacing, altering or maintaining electric lines
or electrical plants or meter and such other matters. The relevant clause of the
Electricity Act 2003 is reproduced as under:

Section 50. (The Electricity Supply Code):

The State Commission shall specify an electricity supply code to provide for

recovery of electricity charges, intervals for billing of electricity charges,
disconnection of supply of electricity for non-payment thereof, restoration of
supply of electricity; measures for preventing tampering, distress or damage to
electrical plant, or electrical line or meter, entry of distribution licensee or any
person acting on his behalf for disconnecting supply and removing the meter;
entry for replacing, altering or maintaining electric lines or electrical plants or

meter and such other matters.

8. The state commission i.e. Madhya Pradesh Electricity Regulatory
Commission, Bhopal has issued Madhya Pradesh Electricity Supply Code 2021
vide gazette notification dated 20" Aug. 2021 under which the consumer is liable
to pay penalty or receive inventive as specified by commission from time to time
on account of variation from specified power factor as per clause no. 6.21. The

said clause is reproduced as under:



6.21 The consumer shall maintain a minimum average power factor as
specified by the Commission in its retail supply tariff order. The

consumer shall be liable to pay penalty or receive incentive as the case

may be as specified by the Commission from time to time, on account of

variation from specified power factor. The licensee may discontinue

supply, (except Railway Traction and Coal Mines connections) after
due notice of 15 days, to any installation where the average power
factor is less than 70% without prejudice to the right of the licensee to
levy demand/ minimum charges as applicable during the period of

disconnection.

9. It is also submitted that the consumer has also filed the same case to the
Electricity Consumer Grievances Redressal Forum, Indore and Ujjain
region, Indore in which the Hon’ble Forum has given the judgement stating that
the respondent has given extra credit of “Power Factor Incentive” therefore the
recovery imposed by respondent is in accordance with the Madhya Pradesh
Electricity Supply Code 2021. The order passed by Hon’ble Forum is enclosed
here for ready reference.

10. Further, the interpretation made by consumer under para 5 is incorrect as the
Tariff Order for FY 2023-24 is applicable from 06.04.2023 and the PF Incentive
recovery pertaining to Sept-21 to Nov-22 was imposed by MPPKVVCL in the bill
of month Dec-22 to May-23 as per definition given in Madhya Pradesh
Electricity Supply Code 2021 which was earlier to that period when the Tariff
Order for FY 2023-24 was don’t even existed. Therefore, the present case is not
related with Tariff Order of different period, as interpreted by consumer, but the
PF Incentive recovery raised by MPPKVVCL was due to change in the definition
of Power Factor in Madhya Pradesh Electricity Supply Code 2013 and
Madhya Pradesh Electricity Supply Code 2021.

11. It is also submitted that, the consumer is under statutory obligation to pay the
difference amount towards escaped/deficit billing and the DISCOM is entitled to
recover the amount against excess credited PF incentive as amount claimed by
West Discom is in accordance with the prevailing laws/regulations as mentioned

in previous paras.



12. In regard to the above, reliance is placed on the case of Ajmer Vidyut Vitran
Nigam Ltd. v. Rahamatullah Khan, (2020) 4 SCC 650, wherein it has been,

inter-alia, held as under-

“9. Applying the aforesaid ratio to the facts of the present case, the licensee
company raised an additional demand on 18-3-2014 for the period July 2009 to
September 2011.The licensee company discovered the mistake of billing under
the wrong Tariff Code on 18-3-2014. The limitation period of two years under
Section 56(2) had by then already expired.

9.1. Section 56(2) did not preclude the licensee company from raising an
additional or supplementary demand after the expiry of the limitation period
under Section 56(2) in the case of a mistake or bona fide error. It did not,
however, empower the licensee company to take recourse to the coercive
measure of disconnection of electricity supply, for recovery of the additional
demand.

9.2. As per Section 17(1)(c) of the Limitation Act, 1963, in case of a mistake, the
limitation period begins to run from the date when the mistake is discovered for
the first time. In Mahabir Kishore v. State of M.P. [Mahabir Kishore v. State of
M.P., (1989) 4 SCC 1], this Court held that : (SCC p. 11, para 22)

“22. Section 17(1)(c) of the Limitation Act, 1963, provides that in the case of
a suit for relief on the ground of mistake, the period of limitation does not
begin to run until the plaintiff had discovered the mistake or could with
reasonable diligence, have discovered it. In a case where payment has been
made under a mistake of law as contrasted with a mistake of fact, generally
the mistake becomes known to the party only when a court makes a
declaration as to the invalidity of the law. Though a party could, with
reasonable diligence, discover a mistake of fact even before a court makes a
pronouncement, it is seldom that a person can, even with reasonable
diligence, discover a mistake of law before a judgment adjudging the validity
of the law.”

9.3. In the present case, the period of limitation would commence from the date
of discovery of the mistake i.e. 18-3-2014. The licensee company may take
recourse to any remedy available in law for recovery of the additional demand,
but is barred from taking recourse to disconnection of supply of electricity
under sub-section (2) of Section 56 of the Act.”

13. In addition to the above cited judgment, Hon'ble Supreme Court in
Civil Appeal No. 7235 of 2009, M/s Prem Cottex V/s Uttar Haryana Bijli
Nigam Ltd and Others held that:

“If the demand is not raised, there is no occasion for a consumer to
neglect to pay any charge for electricity. Sub section (2) of Section-56 has

10



a non-obstante Clause with respect to what is contained in any other Law,
regarding the right to recover including the right to disconnect.
Therefore, if the licensee has not raised any bill, there can be no
negligence on the part of the consumer to pay the bill and consequently
the period of limitation prescribed under Sub-section (2) will not start
running. So long as the limitation has not started running, the bar for
recovery and disconnection will not come into effect. Hence, the decision
in Rahamatullah Khan and Section-56(2) will not go to the rescue of the
Appellant.”

41. We are of the view that from the above judgements, it is quite clear
that the limitation period starts running only when an issue is first
brought to the notice of parties. In the subject matter, it happened on
27.12.2018 when the amount became first due. Therefore, demand raised
on 27.12.2018 and demand of consequential delayed payment surcharge
raised on 18.10.2021 and 08.11.2021 holds good and cannot be held
barred as per the mandate of Section 56(2).
14. Further, it is a universal fact that the Acts prevails over Regulations and
Regulation Prevails over Orders. Here the Madhya Pradesh Electricity Supply

Code is a regulation which prevails over Tariff order.

15. It is, therefore, most humbly and respectfully prayed that this reply may kindly
be taken on record and the case filed by the consumer may kindly be dismissed with

costs in the interest of justice.
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TS P 9rad @ MR R $Holl HRB DI 0T H S, Jfe AT (Hie)
fhalaree iR Rufded O srWeiRad & & giaem Iudter &;

Hu. faga ysr dfear 2021 O fb Qi 20 R 2021 1 SfERYfId &

T o, H Il B el Ud 3 SUART B $Holl RS (power factor) &

T B IR @R &1 T 8-

IEATI—2 MY

(@) "SO-BR® (AR Hae)’ B dgd ad JARIS SHoll—dRE  (ATdR
BaeR) W & A S AE & SR Yo fhI T gdl e €S ol |
fhaldiee TRIRR ©C & S1guTd H UM & S ¥ ST SIQ; 59 ufcrerd &1
e Ualad 3id (integer figure) T quiieh fdvar SQam, afifq 0.5 T
S99 31fde @ =1 (fraction) ®I ST 3fdh T YOI [hdT SITQIT STafdh 0.5
 HH B A DI SUET (ignored) faram SO |
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06.

07.

08.

4. figa yem <dfRar fafm B9 @ SH@T SRE e W SIfvrd uvIg 3 |
(The supply code being Regulation will be having ovariding effct on Tariff order) 31c:
faera e <ftar & wrau™ wade BF @ faAie @ & ang 9 |

5. fae[d Uary Afedl 2021 {36 20 7R, 2021 W UAEENA ©, I AqAHI
SN SR®% 3SR 2021 & UATeC! 3R sif~ceg ! TUMT 8 SEH ol AT ARAT o]
B |

6. IFES F Ffeae yraa™ oar] del fhd o, R srdiemdl & |y € =
IUHFRI Bl HH IR (R ¥ e1f¥e g=ifee) & [dd IR g3 O a1 7 gur
PR BH [T D1 T AR B gl B W | A Seadd IrRiTed | Rafdd
YTl HHIh 1672 3MTH 2020, Assistent Engineer ( D 1) Ajmer vidyut vitran Nigam V/S

Rahamatullah Khan Td ffder srdiel seR 7235 of 2009 M/S Prem cottex V/S Uttar
Hariyana Bijli Vitran Nigam Ltd. # 3<% a1 & f& Ffeaw &9 &1 18 [AfelT avgd
fod S I 7

7. FrgaR gfome & fagfa fda | f9a @ =& I R g5 6 R
Bdex B VAT & AER R gRIf-ee &A1 Srar 8 A1 PR el Srdr 2 |

8. UTeR haex DI U Bl BRIVl (Methodology) fagd usra wfgar &
AR Bl &, fhg X SR® Qe & AR Bl 2 |

UHRT | FH T SR fAGEET T e dedl v et & eeR W fArETgEr
foofg o far s @ —

(1)  erdremeft @t erfiar fow fowg B9 & R @t oIl ©

(2)  FUEH ERT I I O &I AR Bl AR FIATaR |l 7 |

(3) oFMHE® B Hal® & IR 7 fb vds # Ay WereE, frm, SRe anfe
gaNS B9 R HU, U B AHEIRAT & A1 Fgdt dR Fel gd gErdy
®U A G W AN N, AlMb 59 THR BT bR S 21 & |

I v & |1 gl [T BIe) §HI BT © | SHIYE Ul H g3 37U

3T I I da- dIl |

TSR Bl UlT & AT IHAUET YAP WU I Gl 81 MR MM Bl Ul & AT BRA
&7 T g arfos &1 |

fIga e
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